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RECOVMVENDED CRDER

Thi s cause cane on for formal proceedi ng and hearing before
P. Mchael Ruff, a duly-designated Adm nistrative Law Judge of
the Division of Admnistrative Hearings. The formal hearing was
conducted in Ccal a, Florida, on Cctober 12, 2005. The
appearances were as foll ows:

APPEARANCES

For Petitioner: Edward L. Scott, Esquire
Edward L. Scott, P.A
409 Sout heast Fort King Street
Ccala, Florida 34471

For Respondent: T. Shane DeBoard, Esquire
Depart nent of Children and
Fam |y Services
1601 West @ulf Atlantic H ghway
W | dwood, Florida 34785



STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns
whet her the Departnent should deny the Petitioner's pending
application for a new one-year license effective June 8, 2005,
because of an alleged violation that occurred on June 7, 2005,
where a three-year-old child was left in a van, suffering
purportedly life-threatening injuries (heat stroke). See
§ 402.305(10), Fla. Stat. and Fla. Adnin. Code R 65C-22.001(5).
If the violation occurred, it nust also be determ ned whet her
denial of license renewal or some other authorized penalty
shoul d be i nposed.

PRELI M NARY STATEMENT

Thi s cause arose froman incident occurring on June 7,
2005, where the Petitioner allegedly failed to account for al
children returning froma field trip at approximately 1:15 in
the afternoon. As a result a three-year-old child was all egedly
left in one of the Petitioner's vans in violation of Section
402. 305(10), Florida Statutes and Fl orida Adm nistrative Code
Rul e 65G 22.001(5). The child had to be transported to the
energency departnent at the |local hospital for conplications
resulting from heat stroke.

An ener gency suspension order was entered on June 9, 2005,
the |license was suspended and all operations at the facility

termnated. The Petitioner availed itself of the opportunity to



obtain a Section 120.57(1) formal proceeding to dispute the

al | egati ons nmade by the Departnent and the cause was transmtted
to the Division of Adm nistrative Hearings and the undersi gned
Adm ni strative Law Judge for resol ution.

The cause canme on for hearing as noticed. At the hearing
the Petitioner presented 11 witnesses and 49 exhibits, all of
which were admtted into evidence. The Respondent presented
seven w tnesses and nine exhibits, all of which were adm tted
into evidence. Upon concluding the proceeding the parties
requested an extending briefing schedule and thereby tinely
subm tted Proposed Recommended Orders which have been consi dered
in the rendition of this Recormended Order after receipt of the
transcript.

FI NDI NGS OF FACT

1. The Petitioner is a |arge daycare center owned and
operated by Joann Jones. It is located in Ccala, Florida and
has been licensed since 1992. The Petitioner normally operates
its daycare center caring for as many as 250 to 275 children
with a staff of 45 to 50 people. The Petitioner and its owner
Ms. Jones, has provided child care in Marion County for nmany
years, operating as nmany as five daycare centers. M. Jones has
an extensive history in training, education and experience in
operating daycare centers and her experience includes worKking

with the former Departnent of Health and Rehabilitative Services



and the Departnment of Children and Family Services on various
commttees and |icensing groups for the State of Florida.

2. Prior to the incident on June 7, 2005, the Petitioner
had had relatively mnor infractions of the Agency's
adm ni stered statutes and rul es invol ving operation of a daycare
center. These infractions primarily included conpliance
docunentation errors and an instance in which a first aid kit
did not have all of required the type of supplies, and an
i nstance where a van driver failed to have in his possession and
make proper use of a head count check-list on a field trip. 1In
t hese instances when the Petitioner was found not to be in
conpl i ance, conpliance was corrected nornmally by the close of
the inspection day when the infraction was di scovered. The van
driver who failed to have his checklist with himwas term nated
for violating the Petitioner's policy that a roster including
all childrens' nanes would go on the van at any time the van was
bei ng used to transport children.

3. In addition to the above instances, the Petitioner was
docunmented on an inspection checklist on May 13, 2003, for
failure to properly nmaintain a transportation |og; for
enrol Il ment formviolations; for failing to docunent |aw
enf orcenent background checks for staff; and for failing to

mai ntai n appropriate docunentation of Level Il screening for



staff menbers. These were violations of Florida Adm nistrative
Code Rul es 65C-22.006(4)(5) and 65C-22.001(6) (f).

4. The Petitioner's exhibit thirty-five references a re-

i nspection from Cctober 9, 2003, and is a checklist. At this
time the facility was in violation of Florida Adm nistrative
Rul e 65G 22.003(2)(a), for failure to have staff appropriately
trained and the training certificates docunented; for violating
Fl ori da Adm ni strative Code Rule 65C 22.004(2)(a), and for
failure to maintain first aid kit in the facility's vans and
buses (the violation referenced above invol ving not having al
required itens in one first aid kit on this occasion). The
Petitioner was also in violation of Florida Adm nistrative Code
Rul e 65G 22.006(2), for failure to properly maintain

i mruni zati on records and Rule 65C-22.003(2)(a) for failure to
properly maintain rel evant docunentati on.

5. An inspection was conducted April 22, 2004. At this
time, the facility was in violation of Florida Adm nistrative
Code Rul e 65G 22.003(2)(a), for failing to docunent that al
staff had conpleted a 40-hour training course and for failure to
properly docunent the training course.

6. An inspection nmade April 26, 2005, reveal ed that the
facility was in violation of the proper staff to child ratio
established in Section 402.805, Florida Statutes. The proper

staff to child ratio on that occasion was 17 to 5 and the



Petitioner, when observed, had a 17 to 4 staff to child ratio.
The problem was corrected on the spot that same day.

7. On April 27, 2005, an inspection was conducted and the
facility was found to be out of conpliance with Florida
Adm ni strative Code Rules 65C 22.004(2) and 65C-22. 006(5)(d),
and Section 435.04, Florida Statutes, for, respectively, failing
to properly maintain first aid kits; and failing to properly
provide finger prints to the Florida Departnment of Law
Enforcenent for the purpose of obtaining required background
screening for staff.

8. These prior infractions nostly involved docunentation
errors rather than actual deficiencies in the operation of the
Petitioner's facility and daycare services. The Petitioner has
not had a proceeding actually filed against her facility and
license by the Departnent prior to this one, with the possible
exception of an occurrence sone seven years ago when the
Petitioner received a $100.00 fine related to a docunentation
error. These prior infractions were not shown to have been
serious ones involving an i medi ate threat to the health or
safety of the children in Petitioner's care. Mst of these
infractions were shown to have been corrected on the same day
they were noted on the rel evant inspection reports.

9. Athree-year-old child was inadvertently left in a van

when it was returned and parked at Petitioner's daycare center,



on June 7, 2005. this incident caused the instant proceeding to
deny the Petitioner's re-licensure. On that day two vans from
the Petitioner's facility left to take a group of three-year-

ol ds on an outing for lunch for pizza party. On that date the
Petitioner had in operation, policies that required all teachers
to keep rolls of their children, to count their children every
hour and to conplete a log which was to be turned into the
directors of the daycare center at the end of the day. The
Petitioner was responsible for providing these logs to the
Respondent Agency upon routine inspections.

10. There was also a policy in effect regardi ng operation
of vans and buses for transportation of children. The teachers
and bus drivers were required to keep a log of the children
riding on the vans. The teachers were required to take a "head
count” when the children left the classroomand when they
entered and exited the vans or buses. The teachers were
required to carry a roll with all the children's nanmes with them
at all times. They were required to carry this roll on a clip
board and this policy even if the teachers took the children out
on the playground, where they were still required to do head
counts. The Petitioner held neetings periodically with its
enpl oyees and inforned themregarding the policy concerning head
counts and the log for using the vans, which invol ved head

counts.



11. Ladonna Cunni ngham was a van driver for the Petitioner
on the date in question, June 7, 2005. She established that she
was aware of the policy of counting children before they got on
the van, after they got on the van, and when they got off the
van again, as well as the fact that the vans were to be checked
("van sweeps") after all the children were off the van to nake
sure that no one was still on the van. On June 7, 2005, she and
the teacher going on the field trip with her van,

Katrice Robinson, counted their children and Katrice did a van
sweep when they returned to the daycare center after the trip.
Ladonna Cunni ngham did a second van sweep to make sure that
there were no children on her van and was aware that this was in
accordance with the Petitioner's policy.

12. On June 7, 2005, a three-year-old child (N B.) was
taken on the field trip to the pizza party. The van returned to
t he daycare center sonetinme after 1:40 p.m There were two vans
used on this field trip. One van was driven by
Ladonna Cunni ngham acconpani ed by the teacher Katrice Robi nson.
The second van, with N. B. aboard, was operated and supervi sed by
two ot her enpl oyees, Am na Francious and Regina Brown. Neither
Franci ous nor Brown nmade a head count of the children or a van
sweep after returning to the daycare center. Regina Brown told
i nvestigators that she knew they were supposed to nake a head

count when they returned to the daycare center that day but



nei t her she nor Am na Franci os had done so. The evidence al so
shows that Katrice Robinson, who was N. B.'s teacher, "checked
himoff" as being in the classroomat 2:00 p.m, that day for a
snack when he was in fact outside in the closed van. This
erroneous fact was entered by Katrice Robinson on the head count
sheet provided by the Petitioner. All teachers are required to
make a head count every 30 mnutes and to note the tine a neal,
snack, or lunch is served to a child.

13. Later that afternoon the child N B. was di scovered
ei ther asl eep or unconscious in the closed van which had been
parked in the hot sun. The child was difficult to arouse or
unresponsi ve and had an external Fahrenheit tenperature of 104
degrees. At 4:02 p.m, he was taken by EMS personnel to the
hospital where he was ultinmately diagnosed with hypertherm a or
heat stroke. He was unresponsive, having seizures, actively
vom ting, and had to be intubated since his |left |ung had
col | apsed. The Departnent received abuse report 2005-396658 as
a result of this incident. Fortunately, the child recovered.

14. On June 8, 2005, Ms. Littell, a Departnent
representative interviewed the three enpl oyees, Regi na Brown,
Katri ce Robi nson, and Amina Francois. Both Ms. Francios and
Ms. Brown admtted failing to conduct a van sweep after they
returned to the Petitioner's facility on June 7, 2005. All

three of these enployees were arrested for felony child neglect.



These interviews, as well as Petitioner's owner and operator
Joann Jones, in her testinony, confirnmed that on June 8, 2005,
the Petitioner's assistant director Irnma Ramit, had asked

Ms. Francois and Ms. Brown to sign for an enpl oyee handbook t hat
t hey had never actually received. Thus Ms. Ranjit had asked

t hese enpl oyees to falsify docunentation after the child had
been left in the van, in an apparent attenpt to show that the
facility had followed its own procedures when in fact it had
not. This action by Ms. Ranmjit was not at the behest or
condoned of the Petitioner's owner, Ms. Jones, however.

15. The abuse report referenced above was ultimtely
closed and finalized as "verified for neglect and i nadequate
supervision" as a result of the child being left in the van.
Physi cal injury had occurred as a result of the physical injury
suffered by the child from heat exposure. Gbviously the
Petitioner's policy of conducting head counts every 30 m nutes
was not done properly on June 7, 2005. Indeed, the | ast head
count for the class of the child who was |eft on the van was
conducted at 9:30 a.m, on June 7, 2005.

16. Joann Jones the Petitioner's owner was shocked and
devastated by the events of June 7, 2005. She had never had
such an occurrence previously in the 20 years she had been
engaged in the daycare business. After this incident happened

and before the issue regarding her |icense arose she had al ready

10



acted to ban any further field trips for three-year-old children
and had elected to hire a person to perform nothing but head
counts each day to nake sure that the policy was carried out and
such an event never again occurred.

17. The evidence shows that the Petitioner's facility has
ot herwi se been operated in a quality manner, as shown by the
testinony of Kinberly Wbb. M. Wbb was an enpl oyee of the
Petitioner for sone 15 years and was well aware of the
Petitioner's rul es concerning conducti ng head counts of
children, doing "van sweeps" and the general policies to ensure
child safety in the day-to-day operations of the care center.

18. Marjorie McCGee is enployed by Child Hood Devel opnent
Services and testified for the Petitioner. M. MGCee went to
t he daycare center on nunerous occasions to nonitor the
Chi | dhood Devel opnent Services Program and the Head Start
Program M. MCee observed that Ms. Jones and the daycare
center staff provided quality child care. Any concerns she ever
had were i medi ately addressed and corrected by Ms. Jones or one
of the directors of the center. M. MGCee, in fact, established
that the Petitioner's facility in one of the highest-rated
daycare centers in Marion County. This testinony is
corroborated by several parents who testified concerning the
operation of the daycare center and by Juanita Thonpson, who

wor ks as a chil dhood curricul um speci alist and over the years

11



had done consulting for the Petitioner in preparing curricul uns.
She attested to the high quality care provided by the
Petitioner.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceeding. 8§ 120.569 and 120.57(1), Fla. Stat. (2005).

20. The burden of persuasion rests on the Petitioner in

this case to prove entitlenment to the |icense. Departnent of

Banki ng and Fi nance Division of Securities and |nvestor

Protection v. Gsborne Stern and Co., 670 So. 2d 932, 934 (Fl a.

1996) (wherein the court enphasized that while the burden of
produci ng evidence may shift between parties in an application
di spute proceedi ng that the burden of persuasion renmai n upon the
applicant to prove entitlenent to the license).

21. Section 402.310(1)(a), Florida Statutes, provides that
the Departnment may deny a license for violation of any provision
of Sections 402.301 through 402.319, Florida Statutes, or the
Rul es adopted thereunder. Section 402.310(1)(a), states:

The Departnent or |icensing agency nay deny,
suspend, or revoke a license or inpose an
adm nistrative fine not to exceed $100. 00
per violation, per day, for the violation of
any provision of 88 401.301 - 402.319 or

rul es adopted thereunder. However, where
the violation could or does cause death or

serious harm the Departnent or |ocal
| i censi ng agency nay i npose an

12



adm nistrati ve fine, not to exceed $500. 00
per violation per day.

(b) In determ ning the appropriate
disciplinary action to be taken for a
violation as provided in paragraph (a) the
followi ng factors shall be considered:

1. The severity of the violation, including
the probability that death or serious harm
to the health or safety of any person wll
result or has resulted, the severity of the
actual or potential harm and the extent to
whi ch the provisions of 88 402.301 - 402. 319
have been vi ol at ed.

2. Actions taken by the |icensee to correct
the violation or to renmedy conpl ai nts.

3. Any previous violations of the |icensee.

22. There is no question, in considering the standard
expressed in the | anguage of this statute, that the violation is
a severe one because N. B. can be considered to be injured and
i ndeed that the risk of serious harmor even death was posed by
t he negl ect which occurred, even though it was accidental and
unintentional. There were also previous violations on the part
of the licensee, albeit thensel ves not serious violations or
t hose which posed serious threat of actual or potential harm
under their circunstances. It is also true that the |icensee,
by Ms. Joann Jones, took inmmediate action to correct the problem
to ensure that such an event never again will occur.

23. There is no question that Ms. Jones is a very caring

and generally conpetent provider of child care as operator of

13



the facility. Wen the paranedics cane she assisted them and
rode in the anbul ance to the hospital with N.B. She stayed at
the hospital to make sure that he was well taken care of and
took imediate steps to informhis famly. Upon the inmedi ate
alleviation of the crisis, fromwhich N B. recovered, she took
i medi ate steps to term nate the personnel at fault and to see
that no further field trips for children that young were taken.
She al so vowed as well to retain a person who would in the
future do nothing but head counts and van sweeps to nake sure
that such an event never again occurred. Cbviously, before this
step coul d be enacted she had her |icense suspended on an
energency basis and the re-licensure denied, with operations of
the facility halted. It is sonmewhat curious that the evidence
reflects that the Respondent never nade any contact wi th Joann
Jones after it began investigating the incident to ascertain
what her response to the incident was, what steps she took or

pl anned to take in the imediate future to avoid its ever
occurring again nor to find out what her know edge of any facts
surroundi ng the incident m ght be.

24. Unfortunately, the violations that have occurred were
proven and indeed the Petitioner never contested that they
occurred. The Petitioner, in essence, attenpted to explain
steps that she took or would take, if given the opportunity by

remai ning licensed, to see that the violations never occurred

14



again in the future. She also established that the violations
occurring in the past, before the subject incident, had been
corrected on the spot or before re-inspection, generally the
sane day they were brought to her attention.

25. Neverthel ess, one cannot change the fact that the
vi ol ations occurred and that the violation involving the child
being left in the heat in the vehicle was a severe and serious
violation. It is unfortunate that even a well-neani ng operator
such as Ms. Jones cannot undo the injury that has already
occurred to a child by claimng to have corrected the violation
t hat occasioned the injury or prom sing changed policies in the
future to ensure its never occurring again. This is not a
Substitute for correcting a problembefore the injury to the
child ever occurred.

26. Accordingly, in view of the severity of the violation
of June 7, 2005, even though it was an isol ated occurrence, and
even though it occurred because the Petitioner's staff was
negli gent and betrayed the Petitioner, it is appropriate to deny
t he new one-year |icense which the Petitioner had applied-for as
of April 11, 2005. This conclusion is nmade in consideration of
the severity of this June 7, 2005, incident, coupled with the
Petitioner's history of violations, which thensel ves were
relatively mnor, had they not been conpounded by the injury to

N.B. It is also true that there is no reason, based upon the

15



evidence, in this record, that the Petitioner should not be re-
licensed at such tinme in the future as appropriate nonitoring by
the Departnent ensures that operations at the daycare center can
be begun again with proper nethods of operation and
docunent at i on

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pl eadi ngs and argunents of
the parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the Departnent
of Children and Fanmil|ly Services denying licensure to the
Petitioner, Oakcrest Early Education Center, Inc., effective
with the application of April 11, 2005, without prejudice to the
Petitioner re-applying for licensure in June 2006, in
conjunction with an appropriate nonitoring program by the
Respondent Agency designed to ensure that all operational and
docurnent ati on provi sions of the applicable statutes and rul es

are conplied with upon an ongoi ng basis.
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DONE AND ENTERED this 14th day of March, 2006, in

Tal | ahassee,

Leon County,

COPI ES FURNI SHED,

John J. Copel and, Ceneral
Departnent of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Florida 32399-0700

Tal | ahassee,

G egory Venz,

Tal | ahassee,

Fl ori da.

e

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth Cerk of the
Di vision of Adm nistrative Hearings
this 14th day of March, 2006.

Counse

Agency O erk
Departnent of Children and
Fam |y Services
Bui l ding 2, Room 204B
1317 W newood Boul evard
Fl orida 32399-0700
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Edward L. Scott, Esquire
Edward L. Scott, P.A.

409 Sout heast Fort King Street
Ccala, Florida 34471

T. Shane DeBoard, Esquire
Departnent of Children and

Fam |y Services
1601 West @ulf Atlantic H ghway
W | dwood, Florida 34785

NOTI CE G- RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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